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ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

36  CFR  Part  801 

Historic  Preservation  Requirements  off 
the  Urban  Development  Action  Grant 
Program 

AGENCY:  Advisory  Council  on  Historic 
Preservation. 

action:  Final  regulations. 

summary:  These  final  regulations 
implement  the  historic  preservation 
review  provisions  of  Section  110  of  the 
Housing  and  Community  Development 
Act  of  1980  (Pub.  L.  96-399,  94  Stat.  1614) 
and  Section  106  of  the  National  Historic 
Preservation  Act  of  1966,  as  amended 
(16  U.S.C.  470).  Section  110(c)  of  Pub.  L. 
96-399  requires,  among  other  things,  the 
Council  to  prescribe  regulations  for 
expeditious  review  and  comment  on 
Urban  Development  Action  Grant 
projects  which  affect  properties  listed  in 
or  eligible  for  the  National  Register  of 
Historic  Places.  The  proposed 
regulations  establish  this  required 
expedited  Council  commenting  process. 

EFFECTIVE  DATE:  August  20. 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  H.  Smith,  Special  Assistant  for 
Urban  Affairs,  Advisory  Council  on 
Historic  Preservation,  1522  K  Street 
NW.,  Washington,  D.C.  20005:  202-254- 
3974. 

SUPPLEMENTARY  INFORMATION:  The 

Council  was  established  by  the  National 
Historic  Preservation  Act  of  1966,  as 
amended  (16  U.S.C.  470),  and  consists  of 
the  Secretary  of  the  Interior,  the 
Secretary  of  Housing  and  Urban 
Development,  the  Administrator  of  the 
General  Services  Administration,  the 
Secretary  of  the  Treasury,  the  Secretary 
of  Agriculture,  the  Secretary  of 
Transportation,  the  Architect  of  the 
Capitol,  the  Chairman  of  the  National 
Trust  for  Historic  Preservation,  the 
President  of  the  National  Conference  of 
State  Historic  Preservation  Officers,  four 
members  from  the  general  public 
appointed  by  the  President,  four  historic 
preservation  experts  appointed  by  the 
President,  and  a  governor  and  a  mayor. 
The  Act  generally  charges  the  Council 
with  advising  the  President  and  the 
Congress  on  historic  preservation 
matters.  Section  106  of  the  Act  is 
designed  to  protect  properties  listed  in 
or  eligible  for  inclusion  in  the  National 
Register.of  Historic  Places  through 
review  and  comment  by  the  Council  on 
Federal  undertakings  that  affect  such 
properties.  The  Section  106  process  is  a 
public  interest  process  in  which  the 


Federal  agency  sponsoring  the  project, 
the  State  Historic  Preservation  Officer, 
the  Council,  local  governments,  and 
interested  organizations  and  individuals 
participate.  The  review  process  is 
established  by  the  Council's  regulations 
(36  CFR  Part  800).  For  programs 
authorized  by  Title  I  of  the  Housing  and 
Community  Development  Act  of  1974,  as 
amended  (42  U.S.C.  5301),  applicants 
legally  assume  the  status  of  a 
responsible  Federal  official  for  the 
purposes  of  the  National  Historic 
Preservation  Act.  This  is  authorized  by 
Section  104(h)  of  the  Housing  and 
Community  Development  Act  of  1974  (42 
U.S.C.  5304(a)).  The  Section  106  process 
is  designed  to  assure  that  alternatives  to 
avoid  or  mitigate  an  adverse  effect  on  a 
property  listed  in  or  eligible  for  inclusion 
in  the  National  Register  are  adequately 
considered  in  the  planning  process. 

These  regulations  are  required  by 
Section  110(c)  of  the  Housing  and 
Community  Development  Act  of  1980. 

(42  U.S.C.  5320(c))  and  apply  only  to 
projects  proposed  to  be  funded  by  the 
Urban  Development  Action  Grant 
(UDAG)  program  of  the  Department  of  * 
Housing  and  Urban  Development.  The 
purpose  of  these  proposed  regulations  is 
to  expedite  the  Council's  commenting 
process  for  such  applications.  Under  the 
provisions  of  Section  110  of  the  Housing 
and  Community  Development  Act  of 
1980  the  State  Historic  Preservation 
Officer  has  a  45  day  period  to  comment 
on  properties  listed  in  the  National 
Register  of  Historic  Places  or  which 
meet  the  Criteria  and  which  will  be 
affected  by  the  proposed  UDAG  project 
as  determined  by  the  applicant.  The 
Secretary  of  the  Interior,  likewise,  has  a 
45  day  period  in  which  to  make  a 
determination  whether  the  affected 
properties  are  eligible  for  inclusion  in 
the  National  Register.  For  the  sake  of 
clarity  the  comment  period  of  the  State 
Historic  Preservation  Officer  is  referred 
to  as  a  “review  period”  in  these 
proposed  regulations.  This  has  been 
done  in  order  to  avoid  confusion 
between  comments  of  the  Council 
required  by  Section  106  of  the  National 
Historic  Preservation  Act  and  the 
comments  of  the  State  Historic 
Preservation  Officer  required  by  Section 
110(c)  of  the  Housing  and  Community 
Development  Act  of  1980. 

The  process  established  by  the 
proposed  regulations  is  basically  similar 
to  the  existing  Section  106  process  set 
forth  in  36  CFR  Part  800,  “Protection  of 
Historic  and  Cultural  Properties." 
However,  the  proposed  regulations  re¬ 
structure  the  normal  Section  106  process 
to  better  reflect  the  UDAG  program  and 
the  legal  responsibilities  of  the  applicant 


and  most  importantly  to  expedite  the 
Council's  commenting  role. 

In  preparing  the  final  regulation  staff 
members  of  the  Council  met  with 
representatives  of  the  Department  of 
Housing  and  Urban  Development. 

Comments  and  the  Council’s  Response 

The  Council  received  11  comments 
prior  to  the  close  of  the  comment  period 
on  February  18, 1981.  An  additional 
three  comments  were  received  between 
February  19, 1981,  and  the  Council 
meeting  on  June  12, 1981.  All  comments 
were  submitted  to  the  Council  members 
for  review  prior  to  the  meeting. 
Comments  were  received  from  two 
Federal  agencies,  six  cities,  the  National 
Conference  of  State  Historic 
Preservation  Officers,  and  six  private 
organizations. 

A  number  of  commentors  felt  that  the 
regulations  were  not  necessary  or  that 
the  exiting  review  process  was  sufficient 
for  the  UDAG  process.  These 
regulations  were  specifically  required  by 
the  Congress  as  part  of  the  Housing  and 
Community  Development  Act  of  1980 
(Pub.  L.  96-399,  94  Stat.  1614).  The 
Council  believes  that  the  regulations  are 
responsive  to  the  Congressional 
mandate  to  expedite  Council  review  of 
projects  proposed  to  be  funded  through 
the  UDAG  program  of  the  Department  of 
Housing  and  Urban  Development 
(HUD). 

1.  Section  801.1  Purpose  and 
Authorities.  This  section  reflects  the 
changes  in  Council  responsibilities  as  a 
result  of  the  Housing  and  Community 
Development  Act  of  1980.  No  changes 
were  made  to  this  section. 

2.  Section  801.2  Definitions.  This 
section  includes  definitions  that  are 
additions  to  those  contained  in  36  CFR 
800.2  and  which  reflect  the  special 
requirements  of  the  UDAG  program.  The 
definition  of  the  “State  Historic 
Preservation  Officer  Review  Period"  has 
been  expanded  in  response  to  comments 
to  more  accurately  reflect  the  role  of  the 
State  Historic  Preservation  Officer  in 
providing  information  to  the  applicant  to 
assist  in  making  judgments  regarding 
historic  and  cultural  properties  and  • 
determinations  of  effect.  A  number  of 
commentors  suggested  expansion  of  the 
term  “Project”  defined  in  §  801.2(cV  The 
Council  has  rejected  these  comments  as 
going  beyond  the  scope  of  the  Act.  The 
definition  set  forth  at  §  801.2(c)  is 
consistent  with  the  project  as  defined  by 
HUD  at  24  CFR  570.451(g). 

3.  Section  801.3  Applicant 
Responsibilities.  This  is  a  new  section 
that  is  not  contained  in  36  CFR  Part  800 
and  reflects  the  assumption  of  Federal 
historic  preservation  review 
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requirements  by  UDAG  applicants. 

There  were  many  comments  on  this 
section.  The  section  on  identification 
has  been  re-worked  to  more  clearly 
state  the  methods  that  should  be  used  to 
identify  National  Register  properties 
and  properties  which  meet  the  Criteria 
for  listing  in  the  National  Register.  A 
number  of  commentors  objected  to  the 
Executive  Director  making  a  final 
determination  on  the  effect  of  a 
proposed  project.  The  Council  has 
rejected  these  comments  because  these 
regulations  do  not  establish  a  new 
review  process  but  merely  expedite  the 
Council's  review  process  that  is  set  forth 
at  36  CFR  Part  800.  As  such,  the 
responsibilities  of  the  Executive  Director 
are  consistent  with  statutory  mandates 
and  regulations  currently  in  place.  One 
commentor  objected  to  setting  a  time 
limit  after  which  the  Executive  Director 
cannot  raise  objections  to  an  applicant's 
determination  of  effect.  In  cases  where 
an  applicant  makes  an  earnest  effort  to 
comply  with  the  provisions  of  these 
regulations,  the  Council  believes  that  it 
is  in  keeping  with  the  Congressional 
mandate  to  establish  such  a  deadline. 
However,  if  an  applicant  does  not 
comply  with  the  provisions  of  these 
regulations,  the  Executive  Director  will, 
of  course,  not  be  bound  by  the  deadline 
established  in  §  801.3(c)(2)(i). 

4.  Section  801.4  Council  Comments .* 
This  section  specifies  how  the  Council 
will  respond  to  an  applicant's  request 
for  Council  comments.  While  it  is 
similar  in  process  to  that  specified  in  36 
CFR  800.6,  a  number  of  substantive 
changes  have  been  made.  For  example, 
there  is  a  time  limit  of  45  days  within 
which  to  prepare  a  Memorandum  of 
Agreement  in  cases  of  adverse  effect 
determinations.  If  no  agreement  is 
reached  by  the  close  of  that  period,  the 
Executive  Director  will  have  15  days  to 
refer  the  matter  to  the  Chairman.  Based 
upon  the  recommendation  of  the 
Executive  Director,  the  Chairman  will 
make  a  decision  as  to  what  action  the 
Council  will  take.  If  the  matter  is 
referred  to  the  Council  members,  there 
will  be  a  meeting  of  either  the- full 
Council  or  a  panel  of  members  within  30 
days.  If  the  matter  is  referred  to  a  panel, 
the  panel’s  comments  will  be  considered 
the  comments  of  the  full  Council  for  the 
purposes  of  commenting  on  a  particular 
UDAG  project.  This  will  considerably 
reduce  the  time  that  is  required  to 
obtain  the  comments  of  the  Council  and 
also  provide  a  fixed  time  limit,  no  more 
than  90  days,  in  which  the  process  will 
be  completed. 

This  section  also  provides  foi;  the 
designation  of  a  lead  agency  for  a 
UDAG  project  if  another  Federal  agency 


is  involved  and  for  the  applicant  to 
accept  previous  compliance  with 
Section  106  by  a  Federal  agency  for  the 
project. 

A  number  of  commentors  suggested 
an  expanded  role  for  Council  members 
in  determining  whether  or  not  a 
proposed  project  should  be  heard  at  a 
meeting  of  a  panel  of  Council  members 
or  the  full  Council.  An  opportunity  for 
Council  members  to  object  to  the 
Chairman’s  decision  not  to  schedule  the 
matter  for  a  hearing  before  the  Council 
has  been  provided  at  §  801.4(e)(l)(ii). 
This  is  similar  to  existing  procedure.  A 
new  subsection  (a)  has  been  added  to 
clarify  the  Council’s  responsibilities 
when  the  Executive  Director  objects  to 
an  applicant’s  Determination  of  No 
Effect.  In  reaching  such  a  decision,  the 
Executive  Director  will  evaluate  both 
the  validity  of  the  objection  and  the 
documentation  of  the  applicant  for  the 
determination. 

5.  Section  801.5  State  Historic 
Preservation  Officer  Responsibilities. 
This  section  is  basically  similar  to  36 
CFR  800.5,  but  reflects  the  State  Historic 
Preservation  Officer  participation 
required  by  other  provisions  of  Section 
110.  This  section  reflects  the  statutory 
period  of  45  days  within  which  the  State 
Historic  Preservation  Officer  may 
formally  comment  on  an  applicant’s 
determination  of  effect  on  properties 
which. are  listed  in  the  National  Register 
or  which  may  meet  the  Criteria  for 
listing  in  the  National  Register.  The  time 
limitation  does  not  preclude  the 
applicant  from  earlier  obtaining 
information  from  the  State  Historic 
Preservation  Officer  which  will  assist 
the  applicant  in  reaching  its  conclusions. 
In  response  to  comments,  the  manner  in 
which  the  State  Historic  Preservation 
Officer  should  participate  in  the  process 
has  been  more  fully  defined. 

6.  Section  801.6  Coordination  with 
Requirements  Under  the  National 
Environmental  Policy  Act.  This  is 
similar  to  36  CFR  800.9.  A  minor  change 
was  made  in  this  section  in  response  to 
a  comment. 

7.  Section  801.7  Reports  to  the 
Council.  This  section  specifies  how  an 
applicant  may  utilize  relevant  portions 
of  a  completed  UDAG  application  to 
meet  information  needs  of  the  Section 
106  process.  The  remainder  of  the 
section  sets  forth  report  requirements 
for  various  stages  of  the  process. 

In  response  to  comments  and  to 
clarify  an  applicant’s  responsibility  in  a 
Determination  of  No  Effect,  a  new 
subsection  (a)  has  been  added  defining 
the  documentation  necessary,  to 
substantiate  an  applicant's 
Determination  of  No  Effect. 


8.  Section  801.8  Public  Participation. 
This  is  a  new  section  which  has  been 
added  in  response  to  a  number  of 
comments  stressing  the  importance  of 
early  and  continuing  involvement  of  the 
general  public  in  UDAG  projects.  This 
new  section  encourages  UDAG 
applicants  and  the  Council  to  fully 
involve  the  public  throughout  the  review 
process.  The  Council  notes  that  its 
process  is  advisory  and  does  not 
constitute  formal  administrative 
hearings.  The  section  is  consistent  with 
public  participation  requirements  of  the 
Department  of  Housing  and  Urban 
Development  and  sets  forth  a  means  of 
informing  the  public  of  an  opportunity  to 
participate  in  the  process.  While  a 
number  of  commentors  felt  that  the 
Council  should  take  specific  action  to 
ensure  that  the  views  of  the  public  were 
solicited  during  the  process,  the  Council 
believes  that  this  section  will  be 
sufficient  to  ensure  that  the  public  is 
fully  informed  and  involved  in  the 
process. 

9.  Appendices.  An  appendix  has  been 
added  specifically  to  provide  guidance 
for  UDAG  applicants  in  identifying 
properties  listed  in  the  National  Register 
of  Historic  Places  or  which  meet  the 
Criteria.  In  addition,  a  section  is 
included  which  deals  with  archeology  in 
an  urban  context.  In  response  to  a 
number  of  comments  for  greater  clarity, 
the  appendix  has  been  slightly  re¬ 
worked  and  more  information  added 
concerning  identification  of  historic  and 
cultural  properties.  In  addition,  for  more 
ease  in  use  the  appendix  has  been 
subdivided  into  two  major  sections. 

The  Council  has  determined  that  these 
regulations  are  not  “major  rules"  within 
the  meaning  of  Executive  Order  12291. 
Because  these  regulations  expedite  the 
normal  commenting  process  under 
Section  106  of  the  National  Historic 
Preservation  Act,  they  will  not  cause 
major  increase^  in  costs  for  local 
government  agencies  and  will  not  have 
significant  adverse  effects  on 
competition,  employment,  or  investment. 
Consequently,  these  regulations  have 
been  submitted  to  the  Office  of 
Management  and  Budget  10  days  prior 
to  publication. 

Pursuant  to  36  CFR  805,  “National 
Environmental  Policy  Act 
Implementation  Procedures,”  the 
Council  has  determined  that  an 
Environmental  Impact  Statement  is  not 
required. 

Until  the  Council  completes 
compliance  with  the  Paperwork 
Reduction  Act  of  1980  (Public  Law  96- 
511)  concerning  applicant  reporting 
requirements  in  these  regulations, 
applicants  are  not  required  to  meet  the 
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information  requirements  set  forth  in 
§  801.7(a),  (b)  and  (c).  In  the  interim, 
applicants  should  continue  to  follow  the 
existing  provisions  governing  reports  to 
the  Council  set  forth  at  36  CFR  800.13 
when  supplying  information  to  the 
Council.  The  Council  is  undertaking  a 
review  of  its  information  collection 
requirements,  including  those  in  36  CFR 
800.13,  to  be  completed  prior  to 
December  31, 1981,  as  required  by  the 
Paperwork  Reduction  Act. 

Principal  Authors:  Peter  H.  Smith. 
Special  Assistant  for  Urban  Affairs. 

John  M.  Fowler,  General  Counsel. 

Robert  R.  Garvey,  Jr., 

Executive  Director. 

36  CFR  is  amended  by  adding  Part  801 
to  read  as  follows: 

PART  801— HISTORIC  PRESERVATION 
REQUIREMENTS  OF  THE  URBAN 
DEVELOPMENT  ACTION  GRANT 
PROGRAM 

Sec. 

801.1  Purpose  and  authorities. 

801.2  Definitions. 

801.3  Applicant  responsibilities. 

801.4  Council  comments. 

801.5  State  historic  preservation  officer 
responsibilities. 

801.6  Coordination  with  requirements  under 
the  National  Environmental  Policy  Act. 

801.7  Reports  to  the  Council. 

801.8  Public  participation. 

Authority:  Pub.  L.  89-665.  80  Stat.  915  (16 
U.S.C.  470);  Pub.  L  94-422,  90  Stat.  1320  (16 
U.S.C.  470(i));  Pub.  L.  96-399.  94  Stat.  1619  (42 
U.S.C.  5320). 

§  80 1 . 1  Purpose  and  authorities. 

(a)  These  regulations  are  required  by 
Section  110(c)  of  the  Housing  and 
Community  Development  Act  of  1980 
(HCDA)  (42  U.S.C.  5320)  and  apply  only 
to  projects  proposed  to  be  funded  by  the 
Department  of  Housing  and  Urban 
Development  (HUD)  under  the  Urban 
Development  Action  Grant  (UDAG) 
Program  authorized  by  Title  I  of  the 
Housing  and  Community  Development 
Act  of  1974,  as  amended  (42  U.S.C. 

5301).  These  regulations  establish  an 
expedited  process  for  obtaining  the 
comments  of  the  Council  specifically  for 
the  UDAG  program  and,  except  as 
specifically  provided,  substitute  for  the 
Council's  regulations  for  the  “Protection 
of  Historic  and  Cultural  Properties"  (36 
CFR  Part  800). 

(b)  Section  110(c)  of  the  HCDA  of  1980 
requires  UDAG  applicants  to:  (1) 
identify  all  properties,  if  any,  which  are 
included  in  the  National  Register  of 
Historic  Places  and  which  will  be 
affected  by  the  project  for  which  the 
application  is  made;  (2)  identify  all  other 
properties,  if  any,  which  will  be  affected 
by  such  project  and  which,  as 


determined  by  the  applicant  may  meet 
the  Criteria  established  by  the  Secretary 
of  the  Interior  for  inclusion  in  the 
National  Register  (36  CFR  60.6);  and 
(3)  provide  a  description  of  the  effect,  as 
determined  by  the  applicant  of  the 
project  on  properties  identified  pursuant 
to  (1)  and  (2).  If  the  applicant  determines 
that  such  properties  are  affected,  the 
Act  requires  that  the  information 
developed  by  the  applicant  must  be 
forwarded  to  the  appropriate  State 
Historic  Preservation  Officer  (SHPO)  for 
review  and  to  the  Secretary  of  the 
Interior  for  a  determination  as  to 
whether  the  affected  properties  are 
eligible  for  inclusion  in  the  National 
Register. 

(c)  Section  106  of  the  National 
Historic  Preservation  Act  of  1966,  as 
amended  (16  U.S.C.  470),  requires  the 
head  of  any  Federal  agency  with 
jurisdiction  over  a  Federal,  federally 
assisted  or  federally  licensed 
undertaking  that  affects  a  property 
included  in  or  eligible  for  inclusion  in 
the  National  Register  of  Historic  Places 
to  take  into  account  the  effect  of  the 
undertaking  on  such  property  and  afford 
the  Council  a  reasonable  opportunity  to 
comment.  Under  the  UDAG  program, 
applicants  assume  the  status  of  a 
Federal  agency  for  purposes  of 
complying  with  Section  108. 

§801.2  Definitions. 

The  terms  defined  in  36  CFR  800.2 
shall  be  used  in  conjunction  with  this 
regulation.  Furthermore,  as  used  in  these 
regulations: 

(a)  “Urban  Development  Action  Grant 
(UDAG)  Program"  means  the  program  of 
the  Department  of  Housing  and  Urban 
Development  (HUD)  authorized  by 
Title  I  of  the  Housing  and  Community 
Development  Act  (HCDA)  of  1977  (42 
U.S.C.  5318)  to  assist  revitalization 
efforts  in  distressed  cities  and  urban 
counties  which  require  increased  public 
and  private  investment. 

(b)  “Applicant”  means  cities  and 
urban  counties  or  Pocket  of  Poverty 
Communities  which  meet  the  criteria  at 
24  CFR  570.453.  Except  as  specifically 
provided  below,  applicants,  rather  than 
the  Secretary  of  HUD,  must  comply  with 
these  regulations. 

(c)  “Project"  means  a  commercial, 
industrial,  and/or  neighborhood  project 
supported  by  the  UDAG  program  of  the 
Department  of  HUD,  as  defined  in  24 
CFR  570.451(g).  A  project  includes  the 
group  of  integrally  related  public  and 
private  activities  described  in  the  grant 
application  which  are  to  be  carried  out 
to  meet  the  objectives  of  the  action  grant 
program  and  consists  of  all  action  grant 
funded  activities  together  with  all  non¬ 
action  grant  funded  activities.  A  project 


is  an  “undertaking"  as-defined  in  36  CFR 
800.2(c). 

(d)  “State  Historic  Preservation 
Officer  Review  Period"  is  a  45  day 
period  provided  to  the  appropriate  State 
Historic  Preservation  Officer  by  Section 
110(c)  of  the  Housing  and  Community 
Development  Act  (HCDA)  of  1980  for 
comment  on  the  formal  submission  by 
the  applicant  of  data  on  properties  listed 
in  the  National  Register  or  which  may 
meet  the  Criteria  and  which  will  be 
affected  by  the  proposed  UDAG  project. 
This  period  does  not  include  any  period 
during  which  the  applicant  seeks 
information  from  the  State  Historic 
Preservation  Officer  to  assist  the 
applicant  in  identifying  properties, 
determining  whether  a  property  meets 
the  Criteria  for  listing  in  the  National 
Register  of  Historic  Places  and 
determining  whether  such  property  is 
affected  by  the  project. 

(e)  “Secretary  of  the  Interior 
Determination  Period"  is  a  45  day  period 
provided  by  Section  110(c)  of  the  HCDA 
of  1980  for  a  determination  as  to 
whether  the  identified  properties  are 
eligible  for  inclusion  in  the  National 
Register. 

§  801.3  Applicant  responsibilities. 

As  early  as  possible  before  the 
applicant  makes  a  final  decision 
concerning  a  project  and  in  any  event 
prior  to  taking  any  action  that  would 
foreclose  alternatives  or  the  Council’s 
ability  to  comment,  the  applicant  should 
take  the  following  steps  to  comply  with 
the  requirements  of  Section  106  of  the 
National  Historic  Preservation  Act  and 
Section  110  of  the  HCDA  of  1980. 

In  order  to  facilitate  the  commenting 
process  the  applicant  should  forward  to 
the  Council  information  on  the  proposed 
project  at  the  earliest  practicable  time  if 
it  appears  that  National  Register 
properties  or  properties  which  meet  the 
Criteria  for  inclusion  will  be  affected. 
This  will  allow  the  Council  to  assist  the 
applicant  in  expeditiously  meeting  its 
historic  preservation  requirements  and 
facilitate  the  development  of  the 
Council's  comments. 

(a)  Information  Required.  It  is  the 
primary  responsibility  of  the  applicant 
requesting  Council  comments  to  conduct 
the  appropriate  studies  and  to  provide 
the  information  necessary  for  a  review 
of  the  effect  a^proposed  project  may 
have  on  a  National  Register  property  or 
a  property  which  meets  the  Criteria,  as 
well  as  the  information  necessary  for 
adequate  consideration  of  modifications 
or  alterations  to  the  proposed  project 
that  could  avoid,  mitigate,  or  minimize 
any  adverse  effects.  It  is  the 
responsibility  of  the  applicant  to  provide 
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the  information  specified  in  §  801.7,  to 
make  an  informed  and  reasonable 
evaluation  of  whether  a  property  meets 
the  National  Register  Criteria  (36  CFR 
60.6)  and  to  determine  the  effect  of  a 
proposed  undertaking  on  a  National 
Register  property  or  property  which 
meets  the  Criteria. 

(b)  Identification  of  properties. 

Section  110  of  the  HCDA  of  1980  makes 
UDAG  applicants  responsible  for  the 
identification  of  National  Register 
properties  and  properties  which  may 
meet  the  Criteria  for  listing  in  the 
National  Register  that  may  be  affected 
by  the  project.  An  appendix  to  these 
regulations  sets  forth  guidance  to 
applicants  in  meeting  their  identification 
responsibilities  but  does  not  set  a  fixed 
or  inflexible  standard  for  such  efforts. 
Meeting  this  responsibility  requires  the 
applicant  to  make  an  earnest  effort  to 
identify  and  evaluate  potentially 
affected  historic  properties  by: 

(1)  consulting  the  National  Register  of 
Historic  Places  to  determine  whether  the 
project's  impact  area  includes  such 
properties: 

(2)  obtaining,  prior  to  initiating  the 
State  Historic  Preservation  Officer 
Review  Period,  relevant  information  that 
the  State  Historic  Preservation  Officer 
may  have  available  concerning  historic 
properties,  if  any  are  known,  in  the 
project’s  impact  area; 

(3)  utilizing  local  plans,  surveys,  and 
inventories  of  historic  properties 
prepared  by  the  locality  or  a  recognized 
State  or  local  historic  authority; 

(4)  utilizing  other  sources  of 
information  or  advice  the  applicant 
deems  appropriate; 

(5)  conducting  an  on-the-ground 
inspection  of  the  project’s  impact  area 
by  qualified  personnel  to  identify 
properties  which  may  meet  the  Criteria 
for  evaluation  taking  into  consideration 
the  views  of  the  State  Historic 
Preservation  Officer  as  to  the  need  for 
and  methodology  of  such  inspections; 

(6)  applying  the  Department  of  the 
Interior  Criteria  for  Evaluation  (36  CFR 
60.6}  to  properties  within  the  project's 
impact  area. 

(c)  Evaluation  of  effect.  Applicants 
are  required  by  Section  110(a)  of  the 
HCDA  of  1980  to  include  in  their 
applications  a  description  of  the  effect 
of  a  proposed  UDAG  project  on  any 
National  Register  property  and  or  any 
property  which  may  meet  the  Criteria. 

(1)  Criteria  of  Effect  and  Adverse 
Effect.  The  following  criteria,  similar  to 
those  set  forth  in  36  CFR  800.3,  shall  be 
used  to  determine  whether  a  project  has 
an  effect  or  an  adverse  effect. 

(i)  Criteria  of  Effect.  The  effect  of  a 
project  on  a  National  Register  or  eligible 
property  is  evaluated  in  the  context  of 


the  historical,  architectural, 
archeological,  or  cultural  significance 
possessed  by  the  property.  A  project 
shall  be  considered  to  have  an  effect 
whenever  any  condition  of  the  project 
causes  or  may  cause  any  change, 
beneficial  or  adverse,  in  the  quality  of 
the  historical,  architectural, 
archeological,  or  cultural  characteristics 
that  qualify  the  property  to  meet  the 
Criteria  of  the  National  Register.  An 
effect  occurs  when  a  project  changes  the 
integrity  of  location,  design,  setting, 
materials,  workmanship,  feeling  or 
association  of  the  property  that 
contributes  to  its  significance  in 
accordance  with  the  National  Register 
Criteria.  An  effect  may  be  direct  or 
indirect.  Direct  effects  are  caused  by  the 
project  and  occur  at  the  same  time  and 
place.  Indirect  effects  include  those 
caused  by  the  undertaking  that  are  later 
in  time  or  farther  removed  in  distance, 
but  are  still  reasonably  foreseeable. 

Such  effects  involve  development  of  the* 
project  site  around  historic  properties  so 
as  to  affect  the  access  to,  use  of,  or 
significance  of  those  properties. 

(ii)  Criteria  of  Adverse  Effect.  Adverse 
effects  on  National  Register  properties 
or  properties  which  meet  the  Criteria 
may  occur  under  conditions  which 
include  but  are  not  limited  to: 

(A)  Destruction  or  alteration  of  all  or 
part  of  a  property; 

(B)  Isolation  from  or  alteration  of  the 
property’s  surrounding  environment; 

(C)  Introduction  of  visual,  audible,  or 
atmospheric  elements  that  are  out  of 
character  with  the  property  or  alter  its 
setting; 

(D)  Neglect  of  a  property  resulting  in 
its  deterioration  or  destruction; 

(iii)  Special  Considerations.  If 
rehabilitation  is  a  project  activity,  such 
components  of  the  project  may  be 
considered  to  have  no  adverse  effect 
and  need  not  be  referred  to  the  Council 
if  they  are  undertaken  in  accordance 
with  the  Secretary  of  the  Interior’s 
Standards  for  Historic  Preservation 
Projects  (U.S.  Department  of  the  Interior, 
Heritage  Conservation  and  Recreation 
Service,  Washington,  D.C.,  1979)  and  the 
State  Historic  Preservation  Officer 
concurs  in  the  proposed  activity. 
Additionally,  the  following  types  of 
project  components  or  elements  will  be 
considered  to  not  normally  adversely 
affect  properties  listed  in  the  National 
Register  or  which  meet  the  Criteria. 

(A)  Insulation  (except  for  the  use  of 
granular  or  liquid  injected  foam 
insulation  in  exterior  walls  or  other 
vertical  surfaces); 

(B)  Caulking; 

(C)  Weatherstripping; 

(D)  Replacement  of  Heating, 
Ventilating  and  Air  Conditioning 


(HVAC)  equipment,  provided  that  such 
equipment  is  not  historic  and  that 
replacement  equipment  is  screened  from 
public  view  and  that  the  State  Historic 
Preservation  Officer  and  the  applicant 
agree  the  equipment  will  not  affect  those 
qualities  of  the  property  which  qualify  it 
to  meet  the  36  CFR  60.6  Criteria; 

(E)  In-kind  refenestration  (for 
example,  replacement  of  deteriorated 
windows  of  a  similar  configuration, 
color  and  material); 

(F)  Lowering  of  ceilings,  provided  the 
ceilings  will  not  be  visible  from  outside 
of  the  building  or  from  an  interior  public 
space  and  that  the  State  Historic 
Preservation  Officer  and  the  applicant 
agree  it  will  not  affect  a  quality  which 
qualified  the  building  to  meet  the  36  CFR 
60.6  Criteria;  . 

(G)  Replacement  in-kind  of 
substantially  deteriorated  material, 
provided  that  the  State  Historic 
Preservation  Officer  and  the  applicant 
agree; 

(H)  Installation  of  machinery, 
equipment  furnishings,  fixtures,  eta,  in 
the  interior  of  existing  buildings, 
provided  that  the  State  Historic 
Preservation  Officer  and  the  applicant 
agree  such  installations  will  not  affect  a 
quality  which  qualified  the  building  to 
meet  the  36  CFR  60.6  Criteria. 

(I)  Site  improvements  such  as 
sidewalk  paving  and  landscaping, 
provided  that  the  State  Historic 
Preservation  Officer  and  the  applicant 
agree  that  the  site  improvement  will  not 
affect  those  qualities  of  the  property 
which  qualify  it  to  meet  the  36  CFR 
60.6  Criteria. 

(iv)  Special  considerations  for 
archeological  sites.  Under  certain 
conditions,  alteration  of  land  containing 
archeological  resources  in  the  project 
area  may  have  no  adverse  effect  on  ~ 
those  resources.  Procedures  for 
determining  whether  such  conditions 
exist  were  published  by  the  Council  in 
the  Federal  Register  on  November  26, 
1980  (45  FR  78808),  as  Part  X  of  the 
“Executive  Director’s  Procedures  for 
Review  of  Proposals  for  Treatment  of 
Archeological  Properties.”  Because  the 
identification  of  archeological  sites  in  an 
urban  context,  and  consideration  of 
appropriate  treatment  methods,  present 
special  problems,  further  guidance  is 
provided  in  Appendix  2. 

(2)  Determinations  of  effect.  Prior  to 
submitting  an  application  to  HUD,  the 
applicant  shall  apply  the  Criteria  of 
Effect  and  Adverse  Effect  to  all 
properties  which  are  listed  in  the 
National  Register  or  which  may  meet 
the  Criteria  in  the  area  of  the  project's 
potential  environmental  impact  The 
determination  of  the  Secretary  of  the 
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Interior  shall  be  final  with  respect  to 
properties  which  are  eligible  for  listing 
in  the  National  Register.  The  Council 
will  not  comment  on  affected  properties 
which  are  not  either  listed  in  or  eligible 
for  listing  in  the  National  Register.  In 
order  to  facilitate  the  process, 
information  to  be  requested  from  the 
State  Historic  Preservation  Officer 
under  Section  801.3(b)(2)  should  include 
advice  on  applying  the  Criteria  of  Effect 
and  Adverse  Effect  provided  that  this 
period  shall  not  be  included  in  the  45 
day  State  Historic  Preservation  Officer 
Review  Period.  Special  attention  should 
be  paid  to  indirect  effects,  such  as 
changes  in  land  use,  traffic  patterns, 
street  activity,  population  density  and 
growth  rate.  While  some  aspects  of  a 
project  may  have  little  potential  to 
adversely  affect  the  significant  qualities 
of  a  historic  property,  other  project 
components  may  meet  the  Criteria  of 
Effect  and  Adverse  Effect.  If  any  aspect 
of  the  project  results  in  an  effect 
determination,  further  evaluation  of  the 
effect  shall  be  undertaken  in  accordance 
with  these  regulations.  The  resulting 
determination  regarding  the  effect  shall 
be  included  in  the  application. 

(i)  No  Effect  If  the  applicant 
determines  that  the  project  will  have  no 
effect  on  any  National  Register  property 
and/or  property  which  meets  the 
Criteria,  the  project  requires  no  furthe. 
review  by  the  Council  unless  a  timely 
objection  is  made  by  the  Executive 
Director.  An  objection  may  be  made  by 
the  Executive  Director  at  any  time 
during  the  UDAG  application  process 
prior  to  the  expiration  of  the  period  for 
receiving  objections  to  HUD's  release  of 
funds  as  specified  in  24  CFR  58.31.  The 
manner  in  which  the  Executive  Director 
shall  make  an  objection  is  set  forth  in 

§  801.4(a). 

(ii)  Determinations  of  No  Adverse 
Effect  If  the  applicant  finds  there  is  an 
effect  on  the  property  but  it  is  not 
adverse,  the  applicant  after  receiving 
the  comments  of  the  State  Historic 
Preservation  Officer  during  the  State 
Historic  Preservation  Officer  Review 
Period  shall  forward  adequate 
documentation  (see  §  801.7(a))  of  the 
Determination,  including  the  written 
comments  of  the  State  Historic 
Preservation  Officer,  if  available,  to  the 
Executive  Director  for  review  in 
accordance  with  §801.4. 

(iii)  Adverse  Effect  Determination.  If 
the  applicant  finds  the  effect  to  be 
adverse  or  if  the  Executive  Director 
objects  to  an  applicant’s  no  adverse 
effect  determination  pursuant  to 

§  801.4(a),  the  applicant  shall  proceed 
with  the  consultation  process  in 
accordance  with  §  801.4(b). 


§  801.4  Council  comments. 

The  following  subsections  specify 
how  the  Council  will  respond  to  an 
applicant’s  request  for  the  Council’s 
comments  required  to  satisfy  the 
applicant's  responsibilities  under 
Section  106  of  the  Act  and  Section  110  of 
the  HCDA  of  1980.  When  appropriate, 
an  applicant  may  waive  the  Council 
time  periods  specified  in  these 
regulations. 

(a)  Executive  Director's  Objection  to 
No  Effect  Determination.  If  the 
Executive  Director  has  reason  to 
question  an  applicant's  determination  of 
no  effect,  he  shall  notify  the  applicant 
and  HUD.  If  the  Executive  Director  does 
not  object  within  15  days  of  such 
notification,  the  project  may  proceed.  If 
the  Executive  Director  objects,  he  shall 
specify  whether  or  not  the  project  will 
have  an  adverse  effect  on  National 
Register  property  and/or  property  which 
meets  the  Criteria.  Normally,  the 
Executive  Director  will  object  to  a 
determination  of  no  effect  when  the 
record  does  not  support  the  applicant’s 
determination  (see  §  801.7(a)).  The 
applicant  must  then  comply  with  the 
provisions  of  subsection  (b)  if  the 
Executive  Director  determines  that  the 
project  will  have  no  adverse  effect  or 
subsection  (c)  if  the  Executive  Director 
has  determined  that  the  project  will 
have  an  adverse  effect. 

(b)  Response  to  Determinations  of  No 
Adverse  Effect  (1)  Upon  receipt  of  a 
Determination  of  No  Adverse  Effect 
from  an  applicant,  the  Executive 
Director  will  review  the  Determination 
and  supporting  documentation  required 
by  §  801.7(a).  Failure  to  provide  the 
required  information  at  the  time  the 
applicant  requests  Council  comments 
will  delay  the  process.  The  Executive 
Director  will  respond  to  the  applicant 
within  15  days  after  receipt  of  the 
information  required  in  §  801.7(a). 

Unless  the  Executive  Director  objects  to 
the  Determination  within  15  days  after 
receipt,  the  applicant  will  be  considered 
to  have  satisfied  its  responsibilities 
under  Section  106  of  the  Act  and  these 
regulations  and  no  further  Council 
review  is  required. 

(2)  If  the  Executive  Director  objects  to 
a  Determination  of  No  Adverse  Effect, 
the  consultation  process  pursuant  to 
§  801.4(c)  shall  be  initiated. 

(c)  Consultation  Process.  If  any  aspect 
of  the  project  is  found  to  have  adverse 
effects  on  National  Register  property  or 
property  which  has  been  determined  by 
the  applicant  or  the  Secretary  of  the 
Interior  to  meet  the  Criteria,  the 
applicant,  the  State  Historic 
Preservation  Officer  and  the  Executive 
Director  shall  consult  to  consider 


feasible  and  prudent  alternatives  to  the 
project  that  could  avoid,  mitigate,  or 
minimize  the  adverse  effect  on  the 
affected  property. 

(1)  Parties.  The  applicant,  the  State 
Historic  Preservation  Officer  and  the 
Executive  Director  shall  be  the 
consulting  parties.  The  Department  of 
HUD,  other  representatives  of  national, 
State,  or  local  units  of  government,  other 
parties  in  interest,  and  public  and 
private  organizations,  may  be  invited  by 
the  consulting  parties  to  participate  in 
the  consultation  process. 

(2)  Timing.  The  consulting  parties 
shall  have  a  total  of  45  days  from  the 
receipt  by  the  Executive  Director  of  the 
information  required  in  §  801.7(a)  to 
agree  upon  feasible  and  prudent 
alternatives  to  avoid,  mitigate,  or 
minimize  any  adverse  effects  of  the 
project.  Failure  of  an  applicant  to 
provide  the  information  required  in 

§  801.7(b)  will  delay  the  beginning  of  the 
time  period  specified  above. 

(3)  Information  Requirements.  The 
applicant  shall  provide  copies  of  the 
information  required  in  §  801.7(b)  to  the 
consulting  parties  at  the  initiation  of  the 
consultation  process  and  make  it  readily 
available  for  public  inspection. 

(4)  Public  Meeting.  An  onsite 
inspection  and  a  Public  Information 
Meeting  may  be  held  in  accordance  with 
the  provisions  of  36  CFR  800.6(b).  Public 
hearings  or  meetings  conducted  by  the 
applicant  in  the  preparation  of  the 
application  may,  as  specified  below, 
substitute  for  such  Public  Information 
Meetings.  Upon  request  of  the  applicant, 
the  Executive  Director  may  find  that 
such  public  meetings  have  been 
adequate  to  consider  the  effect  of  the 
project  on  National  Register  properties 
or  properties  which  meet  the  Criteria, 
and  no  further  Public  Information 
Meeting  is  required. 

(5)  Consideration  of  Alternatives. 
During  the  consultation  period,  the 
consulting  parties  shall,  in  accordance 
with  the  policies  set  forth  in  36  CFR 
800.6(b)  (4)  and  (5),  review  the  proposed 
project  to  determine  whether  there  are 
prudent  and  feasible  alternatives  to 
avoid  or  satisfactorily  mitigate  Adverse 
effect.  If  they  agree  on  such  alternatives, 
they  shall  execute  a  Memorandum  of 
Agreement  in  accordance  with  §  801.4(c) 
specifying  how  the  undertaking  will 
proceed  to  avoid  or  mitigate  the  adverse 
effect. 

(6)  Acceptance  of  Adverse  Effect.  If 
the  consulting  parties  determine  that 
there  are  no  feasible  and  prudent 
alternatives  that  could  avoid  or 
satisfactorily  mitigate  the  adverse 
effects  and  agree  that  it  is  in  the  public 
interest  to  prooeed  with  the  proposed 
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project  they  shall  execute  a 
Memorandum  of  Agreement  in 
accordance  with  §  801.4(c) 
acknowledging  this  determination  and 
specifying  any  recording,  salvage,  or 
other  measures  associated  with 
acceptance  of  the  adverse  effects  that 
shall  be  taken  before  the  project 
proceeds. 

(7)  Failure  to  Agree.  Upon  the  failure 
of  the  consulting  parties  to  agree  upon 
the  terms  for  a  Memorandum  of 
Agreement  within  the  specified  time 
period,  or  upon  notice  of  a  failure  to 
agree  by  any  consulting  party  to  the 
Executive  Director,  the  Executive 
Director  within  15  days  shall 
recommend  to  the  Chairman  whether 
the  matter  should  be  scheduled  for 
consideration  at  a  Council  meeting.  If 
the  Executive  Director  recommends  that 
the  Council  not  consider  the  matter,  he 
shall  simultaneously  notify  all  Council 
members  and  provide  them  copies  of  the 
preliminary  case  report  and  the 
recommendation  to  the  Chairman.  The 
applicant  and  the  State  Historic 
Preservation  Officer  shall  be  notified  in 
writing  of  the  Executive  Director’s 
recommendation. 

(d)  Memorandum  of  Agreement.  (1) 
Preparation  of  Memorandum  of 
Agreement.  It  shall  be  the  responsibility 
of  the  Executive  Director  to  prepare 
each  Memorandum  of  Agreement 
required  under  this  part.  As  appropriate, 
other  parties  may  be  invited  by  the 
consulting  parties  to  be  signatories  to 
the  Agreement  or  otherwise  indicate 
their  concurrence  with  the  Agreement. 

In  order  to  facilitate  the  process,  the 
applicant  may  provide  the  Executive 
Director  a  draft  for  a  Memorandum  of 
Agreement.  At  the  applicant’s  option, 
such  draft  may  be  prepared  at  the  time 
the  applicant  makes  its  determinations 
that  properties  listed  in  the  National 
Register  or  which  may  meet  the  Criteria 
for  listing  in  the  National  Register  may 
be  adversely  affected.  The  applicant 
must  provide  the  State  Historic 
Preservation  Officer  an  opportunity  to 
concur  in  or  comment  on  its  draft 
Agreement. 

(2)  Review  of  Memorandum  of 
Agreement.  Upon  receipt  of  an  executed 
Memorandum  of  Agreement,  the 
Chairman  shall  institute  a  15  day  review 
period.  Unless  the  Chairman  notifies  the 
applicant  that  the  matter  has  been 
placed  on  the  agenda  for  consideration 
at  a  Council  meeting,  the  Agreement 
shall  become  final  when  ratified  by  the 
Chairman  or  upon  the  expiration  of  the 
15  day  review  period  with  no  action 
taken.  Copies  will  be  provided  to 
signatories.  A  copy  of  the  Memorandum 
of  Agreement  should  be  included  in  any 


Environmental  Assessment  or 
Environmental  Impact  Statement 
prepared  pursuant  to  the  National 
Environmental  Policy  Act. 

(3)  Effect  of  Memorandum  of 
Agreement,  (i)  Agreements  duly 
executed  in  accordance  with  these 
regulations  shall  constitute  the 
comments  of  the  Council  and  shall 
evidence  satisfaction  of  the  applicant’s 
responsibilities  for  the  proposed  project 
under  Section  106  of  the  Act  and  these 
regulations. 

(ii)  If  the  Council  has  commented  on 
an  application  that  is  not  approved  by 
HUD  and  a  subsequent  UDAG 
application  is  made  for  the  same  project 
the  project  need  not  be  referred  to  the 
Council  again  unless  there  is  a 
significant  amendment  to  the  project 
which  would  alter  the  effect  of  the 
project  on  previously  considered 
properties  or  result  in  effects  on 
additional  National  Register  properties 
or  properties  which  meet  the  Criteria. 

(iii)  Failure  to  carry  out  the  terms  of  a 
Memorandum  of  Agreement  requires 
that  the  applicant  again  request  the 
Council's  comments  in  accordance  with 
these  regulations.  In  such  instances, 
until  the  Council  issues  its  comments 
under  these  regulations  the  applicant 
shall  not  take  or  sanction  any  action  or 
make  any  irreversible  or  irretrievable 
commitment  that  could  result  in  an 
adverse  effect  with  respect  to  National 
Register  properties  or  properties  which 
are  eligible  for  inclusion  in  the  National 
Register  covered  by  the  Agreement  or 
that  would  foreclose  the  Council’s 
consideration  of  modifications  or 
alternatives  to  the  proposed  project  that 
could  avoid  or  mitigate  the  adverse 
effect. 

(4)  Amendment  of  a  Memorandum  of 
Agreement.  Amendments  to  the 
Agreement  may  be  made  as  specified  in 
36  CFR  800.6(c)(4). 

(5)  Report  on  Memorandum  of 
Agreement.  Within  90  days  after 
carrying  out  the  terms  of  the  Agreement, 
the  applicant  shall  report  to  all 
signatories  on  the  actions  taken. 

(e)  Council  Meetings.  Council 
meetings  to  consider  a  project  will  be 
conducted  in  accordance  with  the 
policies  set  forth  in  36  CFR  800.6(d). 

(1)  Response  to  Recommendation 
Concerning  Consideration  at  Council 
Meeting.  Upon  receipt  of  a 
recommendation  from  the  Executive 
Director  concerning  consideration  of  a 
proposed  project  at  a  Council  meeting, 
the  Chairman  shall  determine  whether 
or  not  the  project  will  be  considered. 
The  Chairman  shall  make  a  decision 
within  15  days  of  receipt  of  the 
recommendation  of  the  Executive 
Director.  In  reaching  a  decision  the 


Chairman  shall  consider  any  comments 
from  Council  members.  If  three  members 
of  the  Council  object  within  the  15  day 
period  to  the  Executive  Director’s 
recommendation,  the  project  shall  be 
scheduled  for  consideration  at  a  Council 
or  panel  meeting.  Unless  the  matter  is 
scheduled  for  consideration  by  the 
Council  the  Chairman  shall  notify  the 
applicant  the  Department  of  HUD.  the 
State  Historic  Preservation  Officer  and 
other  parties  known  to  be  interested  of 
the  decision  not  to  consider  the  matter. 
Such  notice  shall  be  evidence  of 
satisfaction  of  the  applicant’s 
responsibilities  for  the  proposed  project 
under  Section  106  of  the  Art  and  these 
regulations. 

(2)  Decision  to  Consider  the  Project. 
When  the  Council  will  consider  a 
proposed  project  at  a  meeting,  the 
Chairman  shall  either  designate  five 
members  as  a  panel  to  hear  the  matter 
on  behalf  of  the  full  Council  or  schedule 
the  matter  for  consideration  by  the  full 
Council.  In  either  case,  the  meeting  shall 
take  place  within  30  days  of  the 
Chairman's  decision  to  consider  the 
project  unless  the  applicant  agrees  to  a 
longer  time. 

(i)  A  panel  shall  consist  of  three  non- 
Federal  members,  one  as  Chairman,  and 
two  Federal  members.  The  Department 
of  HUD  may  not  be  a  member  of  such 
panel. 

(ii)  Prior  to  any  panel  or  full  Council 
consideration  of  a  matter,  the  Chairman 
will  notify  the  applicant  and  the  State 
Historic  Preservation  Officer  and  other 
interested  parties  of  the  date  on  which 
the  project  will  be  considered.  The 
Executive  Director,  the  applicant,  the 
Department  of  HUD,  and  the  State 
Historic  Preservation  Officer  shall 
prepare  reports  in  accordance  with 
Section  801.7(b).  Reports  from  the 
applicant  and  the  State  Historic 
Preservation  Officer  must  be  received 
by  the  Executive  Director  at  least  7  days 
before  any  meeting. 

(3)  Notice  of  Council  Meetings.  At 
least  7  days  notice  of  all  meetings  held 
pursuant  to  this  Section  shall  be  given 
by  publication  in  the  Federal  Register. 
The  Council  shall  provide  a  copy  of  the 
notice  by  mail  to  the  applicant,  the  State 
Historic  Preservation  Officer,  and  the 
Department  of  Housing  and  Urban 
Development.  The  Council  will  inform 
the  public  of  the  meeting  through 
appropriate  local  media. 

(4)  Statements  to  the  Council.  An 
agenda  shall  provide  for  oral  statements 
from  the  Executive  Director  the 
applicant;  the  Department  of  HUD; 
parties  in  interest;  the  Secretary  of  the 
Interior  the  State  Historic  Preservation 
Officer  representatives  of  national. 
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State,  or  local  units  of  government;  and 
interested  public  and  private 
organizations  and  individuals.  Parties 
wishing  to  make  oral  remarks  should 
notify  the  Executive  Director  at  least 
two  days  in  advance  of  the  meeting. 
Parties  wishing  to  have  their  written 
statements  distributed  to  Council 
members  prior  to  the  meeting  should 
send  copies  of  the  statements  to  the 
Executive  Director  at  least  5  days  in 
advance. 

(5)  Comments  of  the  Council.  The 
written  comments  of  the  Council  will  be 
issued  within  7  days  after  a  meeting. 
Comments  by  a  panel  shall  be 
considered  the  comments  of  the  full 
Council.  Comments  shall  be  made  to  the 
applicant  requesting  comment  and  to  the 
Department  of  HUD.  Immediately  after 
the  comments  are  made  to  the  applicant 
and  the  Department  of  HUD,  the 
comments  of  the  Council  will  be 
forwarded  to  the  President  and  the 
Congress  as  a  special  report  under 
authority  of  Section  202(b)  of  the  Act 
and  a  notice  of  availability  will  be 
published  in  the  Federal  Register.  The 
comments  of  the  Council  shall  be  made 
available  to  the  State  Historic 
Preservation  Officer,  other  parties  in 
interest,  and  the  public  upon  receipt  of 
the  comments  by  the  applicant.  The 
applicant  should  include  the  comments 
of  the  Council  in  any  final 
Environmental  Impact  Statement 
prepared  pursuant  to  the  National 
Environmental  Policy  Act. 

(6)  Action  in  Response  to  Council 
Comments.  The  comments  of  the 
Council  shall  be  taken  into  account  in 
reaching  a  final  decision  on  the 
proposed  project.  When  a  final  decision 
regarding  the  proposed  project  is 
reached  by  the  applicant  and  the 
Department  of  HUD,  they  shall  submit 
written  reports  to  the  Council  describing 
the  actions  taken  by  them  and  other 
parties  in  response  to  the  Council's 
comments  and  the  impact  that  such 
actions  will  have  on  the  affected 
National  Register  properties  or 
properties  eligible  for  inclusion  in  the 
National  Register.  Receipt  of  this  report 
by  the  Chairman  shall  be  evidence  that 
the  applicant  has  satisfied  its 
responsibilities  for  the  proposed  project 
under  Section  106  of  the  Act  and  these 
regulations.  The  Council  may  issue  a 
final  report  to  the  President  and  the 
Congress  under  authority  of  Section 
202(b)  of  the  Act  describing  the  actions 
taken  in  response  to  the  Council's 
comments  including  recommendations 
for  changes  in  Federal  policy  and 
programs,  as  appropriate. 

(f)  Suspense  of  Action.  Until  the 
Council  issues  its  comments  under  these 


regulations  and  during  the  State  Historic 
Preservation  Officer  Review  Period  and 
the  determination  period  of  the 
Secretary  of  the  Interior,  good  faith 
consultation  shall  preclude  the  applicant 
from  taking  or  sanctioning  any  action  or 
making  any  irreversible  or  irretrievable 
commitment  that  could  result  in  an 
adverse  effect  on  a  National  Register 
property  or  property  which  may  meet 
the  Criteria  or  that  would  foreclose  the 
consideration  of  modifications  or 
alternatives  to  the  proposed  project  that 
could  avoid,  mitigate,  or  minimize  such 
adverse  effects.  In  no  case  shall  UDAG 
funds  be  used  for  physical  activities  on 
the  project  site  until  the  Council 
comments  have  been  completed.  Normal 
planning  and  processing  of  applications 
short  of  actual  commitment  of  funds  to 
the  project  may  proceed. 

(g)  Lead  Agency.  If  the  project 
proposed  by  the  applicant  involves  one 
or  more  Federal  agencies,  they  may 
agree  on  a  single  lead  agency  to  meet 
the  requirements  of  Section  106  of  the 
National  Historic  Preservation  Act  and 
Section  110  of  the  Housing  and 
Community  Development  Act  of  1980 
and  notify  the  Executive  Director.  If  the 
applicant  is  the  designated  lead  agency, 
these  regulations  shall  be  followed.  If  a 
Federal  agency  is  designated  lead 
agency,  the  process  in  36  CFR  Part  800 
shall  be  used. 

(h)  Compliance  by  a  Federal  Agency. 
An  applicant  may  make  a  finding  that  it 
proposes  to  accept  a  Federal  agency’s 
compliance  with  Section  106  of  the  Act 
and  36  CFR  800  where  its  review  of  the 
Federal  agency’s  findings  indicate  that: 

(1)  The  project  is  identical  with  an 
undertaking  reviewed  by  the  Council 
under  36  CFR  Part  800;  and 

(2)  The  project  and  its  impacts  are 
included  within  the  area  of  potential 
environmental  impact  described  by  the 
Federal  agency; 

The  applicant  shall  notify  the  State 
Historic  Preservation  Officer  and  the 
Executive  Director  of  its  finding  of 
compliance  with  Section  106  of  the  Act 
and  36  CFR  Part  800  and  provide  a  copy 
of  the  Federal  agency’s  document  where 
the  finding  occurs.  Unless  the  Executive 
Director  objects  within  10  days  of 
receipt  of  such  notice  the  Council  need 
not  be  afforded  further  opportunity  for 
comment.  If  the  Executive  Director 
objects  to  the  finding  of  the  applicant, 
the  applicant  shall  comply  with  §  801.4. 

§  801.5  State  historic  preservation  officer 
responsibilities. 

(a)  The  State  Historic  Preservation 
Officer  shall  have  standing  to 
participate  in  the  review  process 
established  by  Section  110(c)  of  the 
HCDA  of  1980  whenever  it  concerns  a 


project  located  within  the  State  Historic 
Preservation  Officer’s  jurisdiction  by  the 
following  means:  providing,  within  30 
days,  information  requested  by  an 
applicant  under  §  801.3(b);  responding, 
within  45  days,  to  submittal  of  a 
determination  by  the  applicant  under 
Section  110  of  the  HCDA  of  1980  that 
National  Register  property  or  property 
which  meets  the  Criteria  may  be 
affected  by  the  proposed  project; 
participating  in  a  Memorandum  of 
Agreement  that  the  applicant  or  the 
Executive  Director  may  prepare  under 
this  part;  and  participating  in  a  panel  or 
full  Council  meeting  that  may  be  held 
pursuant  to  these  regulations.  Pursuant 
to  Section  110(c)  of  the  HCDA  of  1980, 
the  State  Historic  Preservation  Officer 
has  a  maximum  period  of  45  days  in 
which  t6  formally  comment  on  an 
applicant’s  determination  that  the 
project  may  affect  a  property  that  is 
listed  in  the  National  Register  or  which 
may  meet  the  Criteria  for  listing  in  the 
National  Register.  This  period  does  not 
include  the  time  during  which  the 
applicant  seeks  information  from  the 
State  Historic  Preservation  Officer  for 
determining  whether  a  property  meets 
the  Criteria  for  listing  in  the  National 
Register  and  whether  such  property  is 
affected  by  the  project. 

(b)  The  failure  of  a  State  Historic 
Preservation  Officer  to  participate  in 
any  required  steps  of  the  process  set 
forth  in  this  part  shall  not  prohibit  the 
Executive  Director  and  the  applicant 
from  concluding  the  Section  106  process, 
including  the  execution  of  a  N 
Memorandum  of  Agreement. 

§  801.6  Coordination  with  requirements 
under  the  National  Environmental  Policy 
Act  (42  U.S.C.  4321  et  seq.). 

The  National  Historic  Preservation 
Act  and  the  National  Environmental 
Policy  Act  create  separate  and  distinct 
responsibilities.  The  National  Historic 
Preservation  Act  applies  to  those 
aspects  of  a  project  which  may  affect 
National  Register  properties  and  those 
which  are  eligible  for  listing  in  the 
National  Register. 

The  requirements  for  the  National 
Environmental  Policy  Act  apply  to  the 
effect  that  the  project  will  have  on  the 
human  environment.  To  the  extent  that 
the  applicant  finds  it  practicable  to  do 
so,  the  requirements  of  these  two 
statutes  should  be  integrated.  Some 
projects,  for  reasons  other  than  the 
effects  on  historic  properties,  may 
require  an  Environmental  Impact 
Statement  (EIS)  subject  to  the  time 
requirements  for  a  draft  and  final  EIS,  in 
which  case  the  applicant  may  choose  to 
separately  relate  to  the  State  Historic 
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Preservation  Officer,  the  Department  of 
the  Interior,  and  the  Council  for 
purposes  of  Section  110(c)  of  the  HCDA 
of  1980.  In  that  event,  information  in  the 
draft  EIS  should  indicate  that 
compliance  with  Section  106  and  these 
regulations  is  underway  and  the  final 
EIS  should  reflect  the  results  of  this 
process.  Applicants  are  directed  to  36 
CFR  800.9,  which  describes  in  detail  the 
manner  in  which  the  requirements  of 
these  two  acts  should  be  integrated  and 
applies  to  all  UDAG  applicants  under 
these  regulations. 

In  those  instances  in  which  an 
Environmental  Impact  Statement  will  be 
prepared  for  the  project,  the  applicant 
should  consider  phasing  compliance 
with  these  procedures  and  the 
preparation  of  the  Statement. 

§  801.7  Information  requirements. 

(a)  Information  To  Be  Retained  by 
Applicants  Determining  No  Effect. 

(1)  Recommended  Documentation  for 
a  Determination  of  No  Effect.  Adequate 
documentation  of  a  Determination  of  No 
Effect  pursuant  to  Section  801.3(c)(2)(i) 
should  include  the  following: 

(1)  A  general  discussion  and 
chronology  of  the  proposed  project; 

(ii)  A  description  of  the  proposed 
project  including,  as  appropriate, 
photographs,  maps,  drawings,  and 
specifications; 

(iii)  A  statement  that  no  National 
Register  property  or  property  which 
meets  the  Criteria  exist  in  the  project 
area,  or  a  brief  statement  explaining 
why  the  Criteria  of  Effect  (See  Section 
801.3(c))  was  found  inapplicable; 

(iv)  Evidence  of  consultation  with  the 
State  Historic  Preservation  Officer 
concerning  the  Determination  of  No 
Effect;  and 

(v)  Evidence  of  efforts  to  inform  the 
public  concerning  the  Determination  of 
No  Effect. 

(2)  The  information  requirements  set 
forth  in  this  section  are  meant  to  serve 
as  guidance  for  applicants  in  preparing 
No  Effect  Determinations.  The 
information  should  be  retained  by  the 
applicant,  incorporated  into  any 
environmental  reports  or  documents 
prepared  concerning  the  project,  and 
provided  to  the  Executive  Director  only 
in  the  event  of  an  objection  to  the 
applicant’s  determination. 

(b)  Reports  to  the  Council.  In  order  to 
adequately  assess  the  impact  of  a 
proposed  project  on  National  Register 
and  eligible  properties,  it  is  necessary 
for  the  Council  to  be  provided  certain 
information.  For  the  purposes  of 
developing  Council  comments  on  UDAG 
projects  the  following  information  is 
required.  Generally,  to  the  extent  that 
relevant  portions  of  a  UDAG  application 


meet  the  requirements  set  forth  below  it 
will  be  sufficient  for  the  purposes  of 
Council  review  and  comment. 

(1)  Documentation  for  Determination 
of  No  Adverse  Effect.  Adequate 
documentation  of  a  Determination  of  No 
Adverse  Effect  pursuant  to  Section 
801.3(c)(1)  should  include  the  following: 

(1)  A  general  discussion  and 
chronology  of  the  proposed  project; 

(ii)  A  description  of  the  proposed 
project  including,  as  appropriate, 
photographs,  maps,  drawings  and 
specifications; 

(iii)  A  copy  of  the  National  Register 
form  or  a  copy  of  the  Determination  of 
Eligibility  documentation  for  each 
property  that  will  be  affected  by  the 
project  including  a  description  of  each 
property's  physical  appearance  and 
significance; 

(iv)  A  brief  statement  explaining  why 
each  of  the  Criteria  of  Adverse  Effect 
(See  §  801.3(c)(1))  was  found 
inapplicable; 

(v)  Written  views  of  the  State  Historic 
Preservation  Officer  concerning  the 
Determination  of  No  Adverse  Effect,  if 
available;  and, 

(vi)  An  estimate  of  the  cost  of  the 
project  including  the  amount  of  the 
UDAG  grant  and  a  description  of  any 
other  Federal  involvement. 

(2)  Preliminary  Case  Reports. 
Preliminary  Case  Reports  should  be 
submitted  with  a  request  for  comments 
pursuant  to  §  801.4(b)  and  should 
include  the  following  information: 

(i)  A  general  discussion  and 
chronology  of  the  proposed  project; 

(ii)  The  status  of  the  project  in  the 
HUD  approval  process: 

(iii)  The  status  of  the  project  in  the 
National  Environmental  Policy  Act 
compliance  process  and  the  target  date 
for  completion  of  all  the  applicant’s 
environmental  responsibilities; 

(iv)  A  description  of  the  proposed 
project  including  as  appropriate, 
photographs,  maps,  drawings  and 
specifications; 

(v)  A  copy  of  the  National  Register 
form  or  a  copy  of  the  Determination  of 
Eligibility  documentation  for  each 
property  that  will  be  affected  by  the 
project  including  a  description  of  each 
property's  physical  appearance  and 
significance; 

(vi)  A  brief  statement  explaining  why 
any  of  the  Criteria  of  Adverse  Effect 
(See  §  801.3(c)(1)(b))  apply; 

(vii)  Written  views  of  the  State 
Historic  Preservation  Officer  concerning 
the  effect  on  the  property,  if  available; 

(viii)  The  views  of  Federal  agencies, 
State  and  local  governments,  and  other 
groups  or  individuals  when  known  as 
obtained  through  the  OMB  Circular  A- 
95  process  or  the 'environmental  review 


process,  public  hearings  or  other 
applicant  processes; 

(ix)  A  description  and  analysis  of 
alternatives  that  would  avoid  the 
adverse  effects; 

(x)  A  description  and  analysis  of 
alternatives  that  would  mitigate  the 
adverse  effects;  and. 

(xi)  An  estimate  of  the  cost  of  the 
project  including  the  amount  of  the 
UDAG  grant  and  a  description  of  any 
other  Federal  involvement 

(c)  Reports  for  Council  Meetings. 
Consideration  of  a  proposed  project  by 
the  full  Council  or  a  panel  pursuant  to 
§  801.4(b)  is  based  upon  reports  from  the 
Executive  Director,  die  State  Historic 
Preservation  Officer  and  Secretary  of 
the  Interior.  Requirements  for  these 
reports  are  specified  in  36  CFR  800.13(c). 
Additionally,  reports  bom  the  applicant 
and  the  Department  of  HUD  are 
required  by  these  regulations.  The 
requirements  for  these  reports  consist  of 
the  following: 

(1)  Report  of  the  Applicant.  The  report 
bom  the  applicant  requesting  comments 
shall  include  a  copy  of  the  relevant 
portions  of  the  UDAG  application;  a 
general  discussion  and  chronology  of 
the  proposed  project;  an  account  of  the 
steps  taken  to  comply  with  the  National 
Environmental  Policy  Act  (NEPA):  any 
relevant  supporting  documentation  in 
studies  that  the  applicant  has 
completed;  an  evaluation  of  the  effect  of 
the  project  upon  the  property  or 
properties,  with  particular  reference  to 
the  impact  on  the  historical, 
architectural,  archeological,  and  cultural 
values;  steps  taken  or  proposed  by  the 
applicant  to  avoid  or  mitigate  adverse 
effects  of  the  project;  a  thorough 
discussion  of  alternate  courses  of  action; 
and  an  analysis  comparing  the 
advantages  resulting  from  the  project 
with  the  disadvantages  resulting  from 
the  adverse  effects  on  National  Register 
or  eligible  properties. 

(2)  Report  of  the  Secretary  of  Housing 
and  Urban  Development.  The  report 
from  the  Secretary  shall  include  the 
status  of  the  application  in  the  UDAG 
approval  process,  past  involvement  of 
the  Department  with  the  applicant  and 
the  proposed  project  or  land  area  for  the 
proposed  project,  and  information  on 
how  the  applicant  has  met  other 
requirements  of  the  Department  for  the 
proposed  project 

§  801.8  Public  participation. 

(a)  The  Council  encourages  maximum 
public  participation  in  the  process 
established  by  these  regulations. 
Particularly  important  with  respect  to 
the  UDAG  program,  is  participation  by 
the  citizens  of  neighborhoods  directly  or 
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indirectly  affected  by  projects,  and  by 
groups  concerned  with  historic  and 
cultural  preservation. 

(b)  The  applicant,  in  preparing  and 
following  its  citizen  participation  plan 
called  for  by  24  CFR  570.456(c)(ll)(i)(A), 
should  ensure  that  adequate  provision  is 
made  for  participation  by  citizens  and 
organizations  having  interests  in  historic 
preservation  and  in  the  historic  and 
cultural  values  represented  in  affected 
neighborhoods.  24  CFR  570.431(c)  sets 
forth  criteria  for  citizen  participation 
plans.  These  should  be  carefully 
considered  with  specific  reference  to 
ensuring  that  local  concerns  relevant  to 
historic  preservation  are  fully  identified, 
and  that  citizens  are  provided  with  full 
and  accurate  information  about  each 
project  and  its  effects  on  historic 
properties.  The  applicant  should  ensure 
that  potentially  concerned  citizens  and 
organizations  are  fully  involved  in  the 
identification  of  properties  which  may 
meet  the  National  Register  Criteria,  and 
that  they  are  fully  informed,  in  a  timely 
manner,  of  determinations  of  No  Effect, 
No  Adverse  Effect,  and  Adverse  Effect, 
and  of  the  progress  of  the  consultation 
process.  Applicants  are  referred  to  36 
CFR  800.15  for  Council  guidelines  for 
public  participation. 

(c)  The  Council  welcomes  the  views  of 
the  public,  especially  those  groups 
which  may  be  affected  by  the  proposed 
project,  during  its  evaluation  of  the 
applicant’s  determination  of  effect,  and 
will  solicit  the  participation  of  the  public 
in  Council  and  panel  meetings  held  to 
consider  projects. 

APPENDICES 

Appendix  1 — Identification  of  Properties: 
General 

A.  Introduction 

Because  of  the  high  probability  of  locating 
properties  which  are  listed  in  the  National 
Register  or  which  meet  the  Criteria  for  listing 
in  many  older  city  downtowns,  this  appendix 
is  designed  to  serve  as  guidance  for  UDAG 
applicants  in  identifying  such  properties.  This 
appendix  sets  forth  guidance  for  applicants 
and  does  not  set  a  fixed  or  inflexible 
standard  for  identification  efforts. 

B.  Role  of  the  State  Historic  Preservation 
Officer 

In  any  effort  to  locate  National  Register 
properties  or  properties  which  meet  the 
Criteria,  the  State  Historic  Preservation 
Officer  is  a  key  source  of  information  and 
advice.  The  State  Historic  Preservation 
Officer  will  be  of  vital  assistance  to  the 
applicant.  The  State  Historic  Preservation 
Officer  can  provide  information  on  known 
properties  and  on  studies  which  have  taken 
place  in  and  around  the  project  area.  Early 
contact  should  be  made  with  the  State 
Historic  Preservation  Officer  for 
recommendations  about  how  to  identify 
historic  properties.  For  UDAG  projects. 


identification  of  National  Register  properties 
and  properties  which  meet  the  Criteria  is  the 
responsibility  of  the  applicant.  The  extent  of 
the  identification  effort  should  be  made  with 
the  advice  of  the  State  Historic  Preservation 
Officer.  The  State  Historic  Preservation 
Officer  can  be  a  knowledgeable  source  of 
information  regarding  cases  wherein  the  need 
for  a  survey  of  historic  properties  is 
appropriate,  recommended  type  and  method 
of  a  survey  and  the  boundaries  of  any  such 
survey.  Due  consideration  should  be  given  to 
the  nature  of  the  project  and  its  impacts,  the 
likelihood  of  historic  properties  being 
affected  and  the  state  of  existing  knowledge 
regarding  historic  properties  in  the  area  of  the 
project's  potential  environmental  impact. 

C.  Levels  of  Identification 

1.  The  area  of  the  project’s  potential 
environmental  impact  consists  of  two  distinct 
subareas:  that  which  will  be  disturbed 
directly  (generally  the  construction  site  and 
its  immediate  environs)  and  that  which  will 
experience  indirect  effects.  Within  the  area  of 
indirect  impact,  impacts  will  be  induced  as  a 
result  of  carrying  the  project  out.  Historic  and 
cultural  properties  subject  to  effect  must  be 
identified  in  both  subareas,  and  the  level  of 
effort  necessary  in  each  may  vary.  The  level 
of  effort  needed  is  also  affected  by  the  stage 
of  planning  and  the  quality  of  pre-existing 
information.  Obviously,  if  the  area  of 
potential  environmental  impact  has  already 
been  fully  and  intensively  studied  before 
project  planning  begins,  there  is  no  need  to 
duplicate  this  effort.  The  State  Historic 
Preservation  Officer  should  be  contacted  for 
information  on  previous  studies.  If  the  area 
has  not  been  previously  intensively  studied, 
identification  efforts  generally  fall  into  three 
levels: 

a.  Overview  Study:  This  level  of  study  is 
normally  conducted  as  a  part  of  general 
planning  and  is  useful  at  an  early  stage  in 
project  formulation.  It  is  designed  to  obtain  a 
general  understanding  of  an  area's  historic 
and  cultural  properties  in  consultation  with 
the  State  Historic  Preservation  Officer,  by: 

(1)  assessing  the  extent  to  which  the  area 
has  been  previously  subjected  to  study; 

(2)  locating  properties  previously  recorded; 

(3)  assessing  the  probability  that  properties 
eligible  for  the  National  Register  will  be 
found  if  the  area  is  closely  inspected,  and 

(4)  determining  the  need,  if  any,  for  further 
investigation. 

An  overview  study  includes  study  of 
pertinent  records  (local  histories,  building 
inventories,  architectural  reports, 
archeological  survey  reports,  etc.),  and 
usually  some  minor  on-the-ground  inspection. 

b.  Identification  Study:  An  identification 
study  attempts  to  specifically  identify  and 
record  all  properties  in  an  area  that  may  meet 
the  criteria  for  listing  in  the  National  Register. 
In  conducting  the  study,  the  applicant  should 
seek  the  advice  of  the  State  Historic 
Preservation  Officer  regarding  pertinent 
background  data.  A  thorough  on-the-ground 
inspection  of  the  subject  area  by  qualified 
personnel  should  be  undertaken.  For  very 
large  areas,  or  areas  with  uncertain 
boundaries,  such  a  study  may  focus  on 
representative  sample  areas,  from  which 
generalizations  may  be  made  about  the 
whole. 


c.  Definition  and  Evaluation  Study:  If  an 
overview  and/or  an  identification  study  have 
indicated  the  presence  or  probable  presence 
of  properties  that  may  meet  the  National 
Register  Criteria  but  has  not  documented 
them  sufficiently  to  allow  a  determination  to 
be  made  about  their  eligibility,  a  definition 
and  evaluation  study  is  necessary.  Such  a 
study  is  directed  at  specific  potentially 
eligible  properties  or  at  areas  known  or 
suspected  to  contain  such  properties.  It 
includes  an  intensive  on-the-ground 
inspection  and  related  studies  as  necessary, 
conducted  by  qualified  personnel,  and 
provides  sufficient  information  to  apply  the 
National  Register’s  “Criteria  for  Evaluation” 
(36  CFR  Part  60.6). 

2.  An  overview  study  will  normally  be 
needed  to  provide  basic  information  for 
planning  in  the  area  of  potential 
environmental  impact.  Unless  this  study 
indicates  clearly  that  no  further  identification 
efforts  are  needed  (e.g.,  by  demonstrating 
that  the  entire  area  has  already  been 
intensively  inspected  with  negative  results,  or 
by  demonstrating  that  no  potentially 
significant  buildings  have  ever  been  built 
there  and  there  is  virtually  no  potential  for 
archeological  resources),  and  identification 
study  will  probably  be  needed  within  the 
area  of  potential  environmental  impact.  This 
study  may  show  that  there  are  no  potentially 
eligible  properties  within  the  area,  or  may 
show  that  only  a  few  such  properties  exist 
and  document  them  sufficiently  to  permit  a 
determination  of  eligibility  to  be  made  in 
accordance  with  36  CFR  Part  60. 
Alternatively,  the  study  may  indicate  that 
potentially  eligible  properties  exist  in  the 
area,  but  may  not  document  them  to  the 
standards  of  36  CFR  Part  60.  Should  this 
occur,  a  definition  and  evaluation  study  is 
necessary  for  those  properties  falling  within 
the  project's  area  of  direct  effect  and  for 
those  properties  subject  to  indirect  effects.  If 
a  property  falls  within  the  general  area  of 
indireot  effect,  but  no  indirect  effects  are 
actually  anticipated  on  the  property  in 
question,  a  definition  and  evaluation  study 
will  normally  be  superfluous. 

Appendix  2 — Special  Procedures  for 
Identification  and  Consideration  of 
Archeological  Properties  in  an  Urban  Context 

A.  Archeological  sites  in  urban  contexts 
are  often  difficult  to  identify  and  evaluate  in 
advance  of  construction  because  they  are 
sealed  beneath  modem  buildings  and 
structures.  Prehistoric  and  historic  sites 
within  cities  may  be  important  both  to 
science  and  to  an  understanding  of  each 
city's  history,  however,  and  should  be , 
considered  in  project  planning.  Special 
methods  can  be  used  to  ensure  effective  and 
efficient  consideration  and  treatment  of 
archeological  sites  in  UDAG  projects. 

1.  If  it  is  not  practical  to  physically 
determine  the  existence  or  nonexistence  of 
archeological  sites  in  the  project  area,  the 
probability  or  improbability  of  their  existence 
can  be  determined,  in  most  cases,  through 
study  of: 

a.  Information  on  the  pre-urban  natural 
environment,  which  would  have  had  an  effect 
on  the  location  of  prehistoric  sites; 
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b.  Information  from  surrounding  areas  and 
general  literature  concerning  the  location  of 
prehistoric  sites: 

c.  State  and  local  historic  property  registers 
or  inventories; 

d.  Archeological  survey  reports; 

e.  Historic  maps,  atlases,  tax  records, 
photographs,  and  other  sources  of 
information  on  the  locations  of  earlier 
structures; 

f.  Information  on  discoveries  of  prehistoric 
or  historic  material  during  previous 
construction,  land  levelling,  or  excavation, 
and 

g.  Some  minor  on-the-ground  inspection. 

2.  Should  the  study  of  sources  such  as 

those  listed  in  Section  (l)(a)  above  reveal 
that  the  following  conditions  exist,  it  should 
be  concluded  that  a  significant  likelihood 
exists  that  archeological  sites  which  meet  the 
National  Register  Criteria  exist  on  the  project 
site: 

a.  Discoveries  of  prehistoric  or  historic 
material  remains  have  been  reliably  reported 
on  or  Immediately  adjacent  to  the  project 
site,  and  these  are  determined  by  the  State 
Historic  Preservation  Officer  or  other 
archeological  authority  to  meet  the  Criteria 
for  the  National  Register  because  of  their 
potential  value  for  public  interpretation  or  the 
study  of  significant  scientific  or  historical 
research  problems;  or 

b.  Historical  or  ethnographic  data,  or 
discoveries  of  material,  indicate  that  a 
property  of  potential  cultural  value  to  the 
community  or  some  segment  of  the 
community  (e.g„  a  cemetery)  lies  or  lay 
within  the  project  site;  or 

c.  The  pre-urbanization  environment  of  the 
project  site  would  have  been  conducive  to 
prehistoric  occupation,  or  historic  buildings 


or  occupation  sites  are  documented  to  have 
existed  within  the  project  site  in  earlier  times, 
and  such  sites  or  buildings  are  determined  by 
the  State  Historic  Preservation  Officer  or 
other  archeological  authority  to  meet  the 
Criteria  of  the  National  Register  because  of 
their  potential  value  for  public  interpretation 
or  the  study  of  significant  scientific  or 
historical  research  questions,  and 

d.  The  recent  history  of  the  project  site  has 
not  included  extensive  and  intensive  ground 
disturbance  (grading,  blasting,  cellar  digging, 
etc.)  in  the  location,  or  extending  to  the  depth 
at  which  the  remains  of  significant  sites, 
buildings,  or  other  features  would  be 
expected. 

B.  Where  review  of  sources  of  information 
such  as  those  listed  in  Section  (l)(a)  above 
reveals  no  significant  likelihood  that 
archeological  resources  which  meet  the 
National  Register  Criteria  exist  on  the  project 
site,  no  further  review  is  required  with 
respect  to  archeology  provided  the  State 
Historic  Preservation  Officer  concurs. 

C.  Where  review  of  sources  of  information 
such  as  those  listed  in  Section  (l)(a)  above, 
reveals  that  archeological  resources  which 
meet  the  National  Register  Criteria  are  likely 
to  exist  on  the  project  site,  but  these 
resources  are  so  deeply  buried  that  the 
project  will  not  intrude  upon  them,  or  they 
are  in  a  portion  of  the  project  site  that  will 
not  be  disturbed,  a  determination  of  “No 
Effect"  is  appropriate  in  accordance  with 

§  801.3(c)(2)(i). 

D.  Where  review  of  sources  of  information 
such  as  those  listed  in  Section  (l)(a)  above, 
reveals  that  archeological  resources  which 
meet  the  Criteria  exist  or  are  likely  to  exist 
on  the  project  site,  and  that  the  project  is 
likely  to  disturb  them,  a  determination  of  “No 


Adverse  Effect"  may  be  made  in  accordance 
with  5  801.3(c)(2)(H)  if: 

1.  The  applicant  and/or  developer  is 
committed  to  fund  a  professionally 
supervised  and  planned  pre-construction 
testing  program,  and  to  modification  of  the 
project  in  consultation  with  the  State  Historic 
Preservation  Officer  to  protect  or  incorporate 
within  the  project  the  archeological  resources 
discovered  with  a  minimum  of  damage  to 
them,  or  if: 

2.  The  applicant  and/or  developer  is 
committed  to  fund  a  professionally 
supervised  and  planned  archeological 
salvage  program,  coordinated  with  site 
clearing  and  construction,  following  the 
standards  of  the  Secretary  of  the  Interior 
issued  pursuant  to  the  Archeological  and 
Historic  Preservation  Act  (16  U.S.C.  469)  and 
the  applicant  finds  that  this  program  negates 
the  adverse  effect  in  accordance  with  the 
standards  set  forth  in  Section  X  of  the 
Council's  “Supplementary  Guidance  for 
Review  of  Proposals  for  Treatment  of  . 
Archeological  Properties”  (45  FR  78806). 

E.  When  archeological  sites  included  in  the 
National  Register  or  which  meet  the  Criteria 
are  found  to  exist  on  the  project  site  or  in  the 
area  of  the  project’s  environmental  impact 
and  where  the  project  is  likely  to  disturb  such 
resources,  and  where  the  adverse  effect  of 
such  disturbance  cannot  be  negated  by 
archeological  salvage,  a  determination  of 
“Adverse  Effect"  is  appropriate  in 
accordance  with  §  801.3(a)(2)(iii). 
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520 .  41038,  41040 

522 .  41041 

558 .  41041 

1312 . 41775 

Proposed  Rules: 

444 . ™..41814 

1030 . 41102 

1308 . 39848,  42285 

22  CFR 

41 . 41776 

23  CFR 

450 . 40154 

490 . 42266 

650 . : . 40154 

24  CFR 

•  81 . 39434 

300 . 39810 

Proposed  Rules: 

Subtitle  A . 41708 

Subtitle  B . 41708 

25  CFR 

258 .  40510 

26  CFR 

1 . 39589 

16A . 41043 

Proposed  Rules: 

1 . 40774,  42082,  42285, 

42286 

6a . 42286 

27  CFR 

9 . 39811,  40045,  40873, 

41492 


240 . 

. 39812 

252 . 

. 39812 

Proposed  Rules: 

4 . . . 

.  39849 

9 . 

. 39852 

240 . 

. 39853 

252 .  39853 


28  CFR 


20 . 

41 . 

. ' . 41494 

. 40686,  40687 

29  CFR 

1 . 

. 41043 

4 . 

. 41044 

5 . 

. 41043 

6 . 

. 41045 

1952 . 

. 41046 

Proposed  Rules: 


1 . . 41444 


4 . 

. 41380 

5 . 

. 41456 

6 . 

. 41428 

8 . 

. 41438 

1910 . 

. 40704 

30  CFR 

200 . 

. 42266 

231 . 

. 42266 

270 . : . 

. 42266 

700 . 

. 40650 

716 . 

. 41046 

722 . 

. 41702 

785 . 

. 41046 

808 . 

. 42063 

843 . 

. 41702 

Proposed  Rules: 

Ch.  II . 

.  40706 

Ch.  VII . 

. 41525 

250 . 

.  42286,  42287 

700 . 

. 40652 

715 . 

. 39854 

730 . 

. 40706 

731 . 

. 40706 

732 . 

. 40706 

808 . 

. 42082 

816 . 

. 39854 

817 . 

. 39854 

901 . 

. 40049 

906 . 

. 39855 

917 . 

. 40047 

931 . 

. 40050 

31  CFR 

51 . 

. 41047 

203 . 

. 42267 

535 . 

. 42063 

32  CFR 

54 . 

. 39817 

251 . 

. 39817 

581 . 

. 42267 

Proposed  Rules: 

210 . 

. 42083 

989 . 

. 41527 

33  CFR 

1 . 

. 42268 

95 . 

. 40873 

100 . 

. 39435 

114...* . 

. 42268 

115 . 

. 42268 

116 . 

. 42268 

117 . 

. 39436 

165 . 

Proposed  Rules: 

100 . 

110 . 

117 . 

153 . 

. 41494 

. 40057 

. 40057 

....'. . 40057 

. 42288 

161 . 

. 42288 

175 . 

. 42288 

34  CFR 

629 . 

. 39778 

630 . 

. 39784 

631 . 

. 39784 

632 . 

. 39784 

633 . 

. 39784 

634 . 

. ..39784 

635 . 

. 39784 

636 . ...  39804 


36  CFR 


7 . 

. 39817,  40874 

801 . 

. 42426 

Proposed  Rules: 

221 . 

. 40706 

1190 . 

. 39764 

38  CFR 

2 . 

. 41495 

39  CFR 

2 . 

. 40876 

Ill . 

. 41047 

224 . 

. 40876 

310 . 

. 41496 

3000 . 

. 42064 

40  CFR 

35 . 

. 39590,  4051 1 

52 . 

.  39818,  39822,  40003- 

40006,  40512, 40688, 41050- 

41054, 41496-41499, 41777- 

41780,  42064,  42269 

62 . 

. 41055,  41781 

81 . 

.  40007,41056,  41783, 

41784 

123 . 

. 40689 

180 . 

..  39824-39827,  42065, 

42066 

204 . 

. 41057 

205 . 

. 41057 

211 . 

. 41057 

261 . 

. 40170 

Proposed  Rules: 

52 . 

..39611-39614,  39861- 

39864,  40536, 40774,  41103, 

41814,  42289,  42292 

57 _ 

. 420e4 

60 . 

. 41817 

62 . 

. 41814 

81 . 

..41814,  41818,  42292, 

42293 

122 . 

. 40896 

123 . 

. 41103 

180 . 

..39865,  42088,  42089, 

42298,  42299 

204 . 

. 41104 

205 . 

211 . 

. 41104 

260 . 

. 40896 

261 . 

. 40058 

264 . 

. 40896 

434 . 

. 39456 

773 . 

. 40896 

41  CFR 

Ch.  18. 


. 41971 

41925,  42001 


40009,  40019 
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Ch.  101. ..39436,  40690,  42067 


'  42270 

14-3 . .....40876 

101-4 . 39593 

101-42. . 39590 

101-43 .  39590 

101-45 .  39590 

101-48. _ 39590 

101-48 . 39590 

42  CFR 

36. _ 40692 

64a . ..39976 

405 .  41059,  41061 

435. . 42067 

43  CFR 

2 .  42067 

Proposed  Rules: 

2800 . 39968 

2880 .  39964 

44  CFR 

64  .  39596,  40693,  40695, 

41500,41502 

65  .  39597 

67 . 39829,  41063-41074 

70 .  41075,  41076 

Proposed  Rules: 

67 . 39456-39459,  39615, 

39621,41110-41121 

45  CFR 

85 .  40686,  40696 

1069 .  42271 

46  CFR 

157 _ 41503 

524  .  40697 

Proposed  Rules: 

Ch.  1 . 39460 

56 .  42300 

73  . 42300 

74  .  42300 

47  CFR 

73 . 39603-39605,  40020- 

40024, 40698-40700, 40878, 
'  41076,41504-41508 

Proposed  Rules: 

Ch.  1 . 40899 

2  . 40536,  40904 

21  . 40904 

22  .  40536 

63 .  40902 

67  . : . 40707,  41819 

68  . 40902 

73  .  39627,  39629,  40059, 

40536, 40707-40710, 40776, 

41534,41820, 42090 

74  .  40536,  41820 

87 .  39630,  40904 

90 .  39632,  40904,  41535 

94 . 40904 

48  CFR 
Proposed  Rules: 

16 .  42303 

49  CFR 

3  . 42272 

512 . 40513 

525  .  40513 

553 .  40513 

555 . 40513 


571 . 

. 41510 

575 . 

... _ 41514 

613 . 

. 40154 

1033 . 

. 40513 

1043 . 

. 41516 

1100 . 

. 40516 

1128 . 

. 40772 

Proposed  Rules: 

100—199  (Ch.  1). . 

Ch  II _ _ 

. 40540 

.  39461 

175 . . . 40540 


575. . . . 40541 


1016 . 

. 41825 

1047 . . . 

. 41831 

1201 . . . 

.40154,  40778 

1240 . 

. 40154 

1241 . 

. 40154 

50  CFR 

t7 . 

.40025,  40664 

20 

. 40879 

216 . . 

. 42068 

371 . 

. 39829 

611 . . 

. . 39831 

651.  „ . . 

. 39829 

652 . 

. 40884 

661 . 

. 42070 

674 . 

.40518,  40701 

Proposed  Rules: 

20 . . 

. 41736 

654 . 

. 40062 

661 . 

. 39634 
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AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 


The  following  agencies  have  agreed  to  publish  all 
documents  on  two  assigned  days  ot  the  week  ■ 
(Monday/Thursday  or  Tuesday/Friday). 

This  is  a  voluntary  program.  (See  OFR  NOTICE 

41  FR  32914,  August  6,  1976.) 

Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

DOT/SECRETARY 

USDA/ASCS 

DOT/SECRETARY 

USDA/ASCS 

DOT/COAST  GUARD 

USDA/FNS  ’ 

DOT/COAST  GUARD 

USDA/FNS 

DOT/FAA 

USDA/FSIS 

DOT/FAA 

USDA/FSIS 

DOT/FHWA 

USDA/FSQS 

DOT/FHWA 

USDA/FSQS 

DOT/FRA 

USDA/REA 

DOT/FRA 

USDA/REA 

DOT/MA 

MSPB/OPM 

DOT/MA 

MSPB/OPM 

DOT/NHTSA 

LABOR 

DOT/NHTSA 

LABOR 

DOT/RSPA 

HHS/FDA 

DOT/RSPA 

HHS/FDA 

DOT/SLSDC 

DOT/SLSDC 

DOT/UMTA 

DOT/UMTA 

CSA 

CSA 

Documents  normally  scheduled  for  publication  on  a  day  that  Day-of-the-Week  Program  Coordinator, 

will  be  a  Federal  holiday  will  be  published  the  next  work  Office  of  the  Federal  Register, 

day  following  the  holiday.  National  Archives  and  Records  Service. 

Comments  on  this  program  are  still  invited.  General  Services  Administration, 

Comments  should  be  submitted  to  the  Washington,  D.C.  20408. 


List  of  Public  Laws 

Last  Listing  August  10, 1981 

This  is  a  continuing  listing  of  public  bills  from  the  current  session  of 
Congress  which  have  become  Federal  laws.  The  text  of  laws  is  not 
published  in  the  Federal  Register  but  may  be  ordered  in  individual 
pamphlet  form  (referred  to  as  “slip  laws”)  from  the  Superintendent 
of  Documents,  U.S.  Government  Printing  Office,  Washington,  D.C. 
20402  (telephone  202-275-3030). 

S.  1 104/Pub.  L  97-33  To  amend  the  International  Investment 

Survey  Act  of  1976  to  provide  an  authorization  for  further 
appropriations,  to  avoid  unnecessary  duplication  of  certain 
surveys,  and  for  other  purposes  (Aug.  7, 1981;  95  Stal  170) 
Price:  $1.50. 


dial*a*reg 

For  an  advance  “look”  at  the 
Federal  Register,  try  our  infor¬ 
mation  service.  A  recording  will 
give  you  selections  from  our 
highlights  listing  of  documents 
to  be  published  in  the  next  day’s 
issue  of  the  Federal  Register. 

Washington:  202-523-5022 

Chicago:  312-663-0884 

Los  Angeles:  213-688-6694 
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